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A /ORDER

PER N.R.S. GANESAN, JUDICIAL MEMBER:

This appeal of the Revenue is directed against the order of
the Commissioner of Income Tax (Appeals)-9, Chennai, dated

30.05.2017 and pertains to assessment year 2013-14.
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2. There was a delay of 2 days in filing this appeal by the
Revenue. The Revenue has filed a petition for condonation of
delay. We have heard the Ld. D.R. We find that there was
sufficient cause for not filing the appeal before the stipulated time.

Therefore, we condone the delay and admit the appeal.

3. The only issue arises for consideration is deduction claimed
by the assessee under Section 54 of the Income-tax Act, 1961 (in
short 'the Act'). No one appeared for the assessee even though the
notice of hearing was issued to the assessee. Therefore, we heard
Ld. Departmental Representative and proceed to dispose of the

appeal on merit.

4. Smt. C. Yamuna, the Ld. Departmental Representative,
submitted that the assessee claimed deduction under Section 54 of
the Act. According to the Ld. D.R., the new flat in which the
investment was said to be made was not completed. Even though
the payment was made to the promoter, the undivided share in the
land was not registered and the possession of the flat was not given
to the assessee. In the absence of completion of construction,
according to the Ld. D.R., the assessee is not eligible for deduction

under Section 54 of the Act.
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5. We heard the Ld. Departmental Representative and perused
the relevant material available on record. On perusal of the order of
the CIT(Appeals) it appears that the entire sale consideration was
reinvested in a new flat within the stipulated period. The question
arises for consideration is when the payment was made within the
stipulated period and the construction could not be completed by
the developer of the flat, whether the assessee is eligible for

deduction under Section 54 of the Act?

6. We have carefully gone through the provisions of Section 54

of the Act which reads as follows:-

"54 (1) Subject to the provisions of sub-section (2), where,
in the case of an assessee being an individual or a Hindu
undivided family the capital gain arises from the transfer of a
long-term capital asset being buildings or lands appurtenant
thereto, and being a residential house, the income of which is
chargeable under the head "Income from house property”
(hereafter in this section referred to as the original asset)
and the assessee has within a period of one year before or two
years after the date on which the transfer fook place
purchased, or has within a period of three years after that
date constructed, one residential house in India then, instead
of the capital gain being charged to income-tax as income of
the previous year in which the transfer took place, it shall be
dealt with in accordance with the following provisions of this
section, that is to say,—

(i) if the amount of the capital gain is greater than the cost of
the residential house so purchased or constructed (hereafter
in this section referred to as the new asset), the difference
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between the amount of the capital gain and the cost of the
new asset shall be charged under section 45 as the income of
the previous year ; and for the purpose of computing in
respect of the new asset any capital gain arising from its
transfer within a period of three years of its purchase or
construction, as the case may be, the cost shall be nil ; or

(ii) if the amount of the capital gain is equal to or less than the
cost of the new asset, the capital gain shall not be charged
under section 45 ; and for the purpose of computing in respect
of the new asset any capital gain arising from its transfer
within a period of three years of its purchase or construction,
as the case may be, the cost shall be reduced by the amount of
the capital gain.

(2) The amount of the capital gain which is not appropriated by
the assessee towards the purchase of the new asset made
within one year before the date on which the ftransfer of the
original asset took place, or which is not utilised by him for the
purchase or construction of the new asset before the date of
furnishing the return of income under section 139, shall be
deposited by him before furnishing such return such deposit
being made in any case not later than the due date applicable
in the case of the assessee for furnishing the return of
income under sub-section (1) of section 139 in an account in any
such bank or institution as may be specified in, and utilised in
accordance with, any scheme which the Central Government
may, by notification in the Official Gazette, frame in this
behalf and such return shall be accompanied by proof of such
deposit ; and, for the purposes of sub-section (1), the amount,
if any, already utilised by the assessee for the purchase or
construction of the new asset together with the amount so
deposited shall be deemed to be the cost of the new asseft :

Provided that if the amount deposited under this sub-section
is not utilised wholly or partly for the purchase or construction
of the new asset within the period specified in sub-section (1),
then,—

(i) the amount not so utilised shall be charged under section 45
as the income of the previous year in which the period of
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three years from the date of the transfer of the original
asset expires ; and

(ii) the assessee shall be entitled to withdraw such amount in
accordance with the scheme aforesaid.”

7. A bare reading of Section 54 of the Act clearly says that in
case the assessee purchased a residential house in India or
constructed a residential house in India within the period stipulated
in Section 54(1) of the Act, the assessee is eligible for exemption
under Section 54 of the Act. Section 54(2) of the Act clearly says
that in case the capital gain, which is not appropriated by the
assessee towards purchase of new asset or which is not utilized in
purchase of residential house or construction of residential house,
then it shall be deposited in a specific account. In this case, it is not
the case of Revenue that capital gain was not appropriated or it was
not utilised. The fact is that the entire capital gain was paid to the
developer of the flat. In other words, the assessee has utilised the
entire capital gain by way of making payment to the developer of the

flat.

8. Section 54(2) of the Act does not say that in case the
assessee could not get the possession of the property, he is not
entitled for exemption under Section 54 of the Act. The requirement

of Section 54 of the Act is that the capital gain shall be utilised or
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appropriated as specified in Section 54(2) of the Act. The assessee
has complied with the conditions stipulated in Section 54(2) of the
Act, therefore, the CIT(Appeals) has rightly allowed the appeal of
the assessee. Hence, this Tribunal do not find any reason to
interfere with the order of the lower authority and accordingly the
same is confirmed.

9. In the result, the appeal filed by the Revenue stands

dismissed.

Order pronounced on 8" February, 2018 at Chennai.
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